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IN THE FEDERAL COURT OF MALAYSIA 

(APPELLATE JURISDICTION) 

[CIVIL APPEAL NO. 02(f)-8-02/2018 (W)] 

BETWEEN 

1. TAN SRI DATO’ SERI VINCENT TAN CHEE YIOUN 

2. CENTRAL MALAYSIAN PROPERTIES SDN BHD ... APPELLANTS 

AND 

1. JAN DE NUL (MALAYSIA) SDN BHD 

2. JAN DE NUL GROUP (SOFIDRA S.A) ... RESPONDENTS 

[In The Matter of Court of Appeal of Malaysia 

(Appellate Jurisdiction) 

[Civil Appeal No. W-02(C)(A)1402-08/2016] 

Between 

1. Tan Sri Dato’ Seri Vincent Tan Chee Yioun 

2. Central Malaysian Properties Sdn Bhd ... Appellants 

And 

1. Jan De Nul (Malaysia) Sdn Bhd 

2. Jan De Nul Group (Sofidra S.A) ... Respondents] 

[In the Matter of High Court of Malaya at Kuala Lumpur 

Civil Suit No: 24C(ARB)-34-10/2015 

Dalam Perkara Seksyen-seksyen 20, 30 

dan 42 Akta Timbangtara 2005 

Dan 
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Dalam Perkara Aturan 69 Kaedah-kaedah 

Mahkamah2012 

Dan 

Dalam Perkara Timbangtara antara Jan De 

Nul (Malaysia) Sdn Bhd & Jan De Nul 

Group (Sofidra S.A) dan Vincent Tan Chee 

Yioun & Central Malaysian Properties Sdn 

Bhd 

Dan 

Dalam Perkara Awad Muktamad bertarikh 

3.9.2015 dan 5.10.2015 oleh 

Penimbangtara-penimbangtara Dr Michael 

Pryles, Prof. Lawrence Boo dan Dato’ 

Abdul Kadir Sulaiman 

Antara 

1. Vincent Tan Chee Yioun 

2. Central Malaysian Properties Sdn Bhd ... Plaintif-plaintif 

Dan 

1. Jan De Nui (Malaysia) Sdn Bhd 

2. Jan De Nul Group (Sofidra S.A) ... Defendan-defendan] 

Heard together with 

IN THE FEDERAL COURT OF MALAYSIA 

(APPELLATE JURISDICTION) 

[CIVIL APPEAL NO. 02(f)-7-02/2018 (W)]  

BETWEEN 

1. JAN DE NUL (MALAYSIA) SDN BHD 
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2. JAN DE NUL GROUP (SOFIDRA S.A) ... APPELLANTS 

AND 

1. VINCENT TAN CHEE YIOUN 

2. CENTRAL MALAYSIAN PROPERTIES SDN BHD ... RESPONDENTS 

[In The Matter of Court of Appeal of Malaysia 

(Appellate Jurisdiction) 

Civil Appeal No. W-02(C)(A)-1400-08/2016 

Between 

1. Jan De Nul (Malaysia) Sdn Bhd 

2. Jan De Nul Group (Sofidra S.A) ... Appellants 

And 

1. Vincent Tan Chee Yioun 

2. Central Malaysian Properties Sdn Bhd ... Respondents] 

[In the Matter of High Court of Malaya at Kuala Lumpur 

Civil Suit No: 24C(ARB)-45-12/2015 

Dalam Perkara Seksyen-seksyen 20, 

37(1)(a)(v), 37(1)(b)(ii), 37(2)(b), 37(3) 

dan 37(4) Akta Timbangtara 2005 

Dan 

Dalam Perkara Aturan 69 Kaedah-kaedah 

Mahkamah 2012 

Dan 

Dalam Perkara Timbangtara antara Jan De 

Nul (Malaysia) Sdn Bhd & Jan De Nul 

Group (Sofidra S.A) dan Vincent Tan Chee 

Yioun & Central Malaysian Properties Sdn 

Bhd 
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Dan 

Dalam Perkara Awad Muktamad yang 

diterbitkan pada 3.9.2015 dan Awad 

Pembetulan Kepada Awad Muktamad yang 

diterbitkan pada 5.10.2015 oleh Professor 

Lawrence Boo, Dato’ Abdul Kadir 

Sulaiman dan Dr Michael Pryles 

Antara 

1. Jan De Nul (Malaysia) Sdn Bhd 

2. Jan De Nul Group (Sofidra S.A) ... Pemohon-pemohon 

Dan 

1. Vincent Tan Chee Yioun 

2. Central Malaysian Properties Sdn Bhd ... Responden-responden] 

Coram: RAMLYALI, FCJ 

AZAHAR MOHAMED, FCJ 

ROHANA YUSUF, FCJ 

MOHD ZAWAWI SALLEH, FCJ 

ABANG ISKANDAR ABANG HASHIM, JCA 

JUDGMENT OF THE COURT 

Introduction 

[1] There are two related appeals before this Court, which originated from an 

arbitral proceeding at the Kuala Lumpur Regional Centre For Arbitration (now 

known as Asian International Arbitration Centre). The arbitration arose out of a 

project in Johor Baharu, involving, in part, the reclamation of two kilometers of 

shoreline in Johor Baharu in close proximity to the causeway connecting Johor 

Baharu to Singapore. The questions of law for which leave to appeal were granted 

relate to sections 37 (application in the High Court for setting aside arbitral award) 

and 42 (reference to the High Court on questions of law) of the Arbitration Act 
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2005 (“Act”). 

[2] The first appeal, which is Federal Court Civil Appeal No: 02(f)-7- 

02/2018(W), is filed by Jan De Nul (Malaysia) Sdn Bhd (“JDN”) and Jan De Nul 

Group (Sofidra S.A) (“Sofidra”) (unless addressed separately, they will be 

referred to as “JDN Group”) against the decision of the Court of Appeal in 

dismissing the appeal [Civil Appeal No. W-02(C) (A)-1400-08/2016] pursuant to 

section 37 of the Act on 24.10.2017 (“the section 37 Appeal”). 

[3] The second appeal, which is Federal Court Civil Appeal No: 

02(f)-8-02/2018 (W) is filed by Tan Sri Vincent Tan Chee Yioun (“VT”) and 

Central Malaysian Properties Sdn Bhd (“CMP”) against the decision of the Court 

of Appeal in allowing JDN Group’s preliminary objection that the arbitration 

between parties was an international arbitration and accordingly dismissing the 

section 42 of the Act appeal [Civil Appeal No. W-02(C)(A)-1402-08/2016] 

on18.8.2017 (“the section 42 Appeal”). 

[4] This judgment will deal only with the section 42 Appeal. We will deal with 

the section 37 Appeal in a separate judgment. 

Overview of the section 42 appeal 

[5] The section 42 Appeal concerns the decision of the Court of Appeal 

allowing the JDN Group’s cross appeal in relation to a preliminary objection 

raised in the High Court. The preliminary objection raised was that the arbitral 

award in question was made in an international arbitration within the meaning of 

section 2 of the Act and therefore section 42 thereof did not apply. The preliminary 

objection was dismissed. The High Court ruled that the arbitration between VT, 

CMP, JDN and Sofidra was a domestic arbitration and therefore the parties were 

entitled to file a reference on questions of law under section 42 of the Act. On 

appeal, the Court of Appeal, however, found that the arbitration under reference 
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was in fact an international arbitration, given that Sofidra is a foreign party. As the 

parties had not agreed in writing to “opt-in” Part III of the Act, the Court of Appeal 

held that section 42 was not applicable in the present case. 

[6] Before us, one of the important points of law in controversy in the section 42 

Appeal is whether the arbitration between parties was an international arbitration 

or a domestic arbitration. 

[7] It must, however, be noted that Parliament had most recently amended the 

Act by way of Arbitration (Amendment) (No. 2) Act 2018 Act, (Act A1569). With 

effect from 8.5.2018, among others, the entire provision of reference on questions 

of law under section 42 had been deleted. Currently, therefore, the only recourse 

against an arbitral award is a setting-aside action under section 37 of the Act. 

Essential facts 

[8] CMP, a private company limited by shares incorporated in Malaysia, was 

the developer of a project that comprised a reclamation of a plot of 38.11 hectares 

of land along about a two kilometers long stretch of existing shoreline bordering 

Jalan Abu Bakar and Jalan Skudai in Johor Baharu, just west of the causeway 

connecting Johor to Singapore (“the Project”). VT controls CMP. It awarded the 

Project to JDN, a private company limited by shares incorporated in Malaysia. 

JDN is a specialist in reclamation of land from sea, whose ultimate holding 

company is Sofidra, a company incorporated and based in Luxembourg. Sofidra is 

a foreign entity at all material time. As we shall explain later in the judgment, this 

is an important point that should be kept in mind. 

[9] CMP appointed JDN as the contractor for the Project by a letter of award 

dated 9.2.2010. JDN was required to build a reclaimed platform from the sea coast 

on which CMP intended to develop commercial and residential buildings. The 

parties on 23.3.2010 then executed a formal contract based on the Construction 
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Industry Development Board Standard Form of Contract For Building Works (“the 

Contract”). By Parent Company Guarantee dated 9.2.2010, Sofidra guaranteed the 

performance of JDN’s obligations under the Contract. 

[10] JDN commenced mobilization of its site staff and auxiliary equipment on 

1.3.2010. However, works could not start as planned due to CMP’s delays in 

meeting its initial financial and payment security obligations. This was not an 

isolated incident. The payment problem could not be resolved. 

[11] Then problem started brewing. As no progress was made in resolving this 

issue, JDN on 15.7.2010, issued a notice of default under the Contract in relation 

to CMP’s failure to pay the advance payment as well as progress claim certificates 

No. 1 and No. 2, which were also overdue at that material time. 

[12] The impasse was ironed out with VT executing a guarantee dated 2.9.2010 

(“Personal Guarantee”) in his personal capacity, guaranteeing, as primary 

obligator and not as a surety, unconditionally, the due and punctual performance 

by CMP of each and all the obligations, warranties, duties and undertakings of 

CMP under and pursuant to the Contract or where the Contract fails, under and 

pursuant to the laws of Malaysia. 

[13] JDN then commenced works on 8.10.2010. Nevertheless, by the end of 

October 2010, progress claim certificates No. 5 and No. 6 became due and 

outstanding resulting in CMP being in default of payment under the Contract. 

[14] As it happened, a disaster occurred. At about 10.00 pm on the evening of 

12.11.2010, without warning, much of the reclaimed platform gave way and 

collapsed into the sea resulting in the loss of one life (“Reclamation Failure 

incident or RFI”). As a result, JDN on 15.11.2010 received a written instruction 

from the Superintending Officer (“SO”) to suspend all reclamation and filling 

works. In the meantime, several payments on the progress claim certificates duly 
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certified by the SO had again become overdue. On 16.11.2010, JDN issued a notice 

notifying CMP that it had defaulted in its payment of progress claim certificates 

No. 5 and 6 thereby giving CMP 14 days to remedy the default. 

[15] The dispute arose when CMP failed to remedy the aforesaid default. As a 

result, JDN on 2.12.2010 proceeded to determine its employment under the 

Contract on the ground of non-payment on the progress certificates. At the same 

time, JDN also demanded outstanding payment from VT pursuant to the Personal 

Guarantee. As there was no positive response from CMP and VT, in accordance 

with the Contract, JDN took the prerequisite steps to refer the dispute to 

arbitration. 

Arbitration proceedings 

[16] The arbitration commenced with the filing of a notice of arbitration dated 

12.8.2011 by JDN against VT, claiming payment for the work done. Following the 

notice of arbitration, an arbitral tribunal was constituted on 31.1.2012. 

[17] Subsequently, CMP and Sofidra were added into arbitration by way of a 

Submission Agreement dated 20.6.2012 in order to submit all their disputes arising 

out of the Contract, Parent Company Guarantee and the Personal Guarantee to be 

determined by the arbitral tribunal. CMP had also counterclaimed against JDN for 

damages resulting from JDN’s breach of contract and/or negligence in connection 

with the RFI. 

[18] The arbitral proceedings resulted in the final award dated 3.9.2015. In 

summary, the arbitral tribunal, inter alia, held: 

(i) JDN validly terminated the Contract; 

(ii) JDN had breached the Contract and the implied warranty to undertake 

the works with reasonable care and skill, and that such breach caused 
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the RFI; 

(iii) JDN’s claim was allowed and awarded damages in the sum of 

RM48,277,351.22; 

(iv) CMP’s counterclaim was allowed and awarded damages in the sum of 

RM51,432,212.51; and 

(v) The sums due to VT and CMP were set-off from that due to JDN and 

Sofidra. Taking into account this set-off, JDN and Sofidra were 

ordered, jointly and severally, to pay CMP the amount of 

RM3,154,861.29. 

[19] On 24.9.2015, JDN and Sofidra applied under section 35(1) of the Act for 

the arbitral tribunal to correct the final award. On 5.10.2015, the tribunal issued 

the correction to the final award: correcting the damages awarded to JDN and 

Sofidra from RM48,277,351,22 to RM48,642,828.94; and correcting the amount 

ordered to be paid by JDN and Sofidra to VT and CMP from RM3,154,861.29 to 

RM2,789,383.57. 

Proceedings in the High Court 

[20] All parties challenged the arbitral tribunal’s final award (and the correction 

award) before the High Court as follows: 

(i) Originating Summons 24C(ARB)-32-10/2015 (“OS 32”) filed by 

JDN and Sofidra to refer questions of law arising out of the final 

award pursuant to section 42 of the Act; 

(ii) Originating Summons 24C(ARB)-34-10/2015 (“OS 34”) filed by VT 

and CMP to refer questions of law arising out of the final award 
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pursuant to section 42 of the Act; and 

(iii) Originating Summons 24C(ARB)-45-12/2015 (“OS 45”) filed by 

JDN and Sofidra under section 37 of the Act to set aside parts of the 

final award which allowed CMP’s counterclaim. 

[21] JDN Group raised a preliminary objection to OS 34 based on the ground that 

the arbitration between the parties was an international arbitration within the 

meaning of section 2 of the Act and therefore Part III did not apply unless the 

parties “opt in” in writing. It was contended that the arbitration was an 

international arbitration given that Sofidra was a foreign party and there was no 

agreement between the parties to opt in to Part III  of the Act. Therefore, as 

contended by JDN Group, the applications filed by the parties under section 42 of 

the Act should be dismissed. 

[22] It bears noting that JDN Group had filed their OS 32 without prejudice to 

their rights to raise a preliminary objection that the parties in the arbitration 

agreement had not agreed in writing to opt in Part III of the Act (including section 

42) and hence the applications filed by all parties before the Court under section 42 

of the Act ought to be dismissed. 

[23] On 24.6.2016, the High Court dismissed the preliminary objection. As 

stated earlier, the High Court held that the arbitration between the parties was 

indeed a domestic arbitration and hence, the parties were entitled to file a 

reference on questions of law under section 42 of the Act to the High Court. The 

High Court was not prepared to accept that the arbitral award was one arising from 

international arbitration notwithstanding that one of the parties to the arbitration 

was a company registered outside Malaysia. Further, the High Court ruled that 

Sofidra, the foreign party, is only a nominal party. 
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Proceedings at the Court of Appeal 

[24] On appeal, the Court of Appeal on 18.8.2017 overturned the High Court’s 

decision. Among the grounds on which the Court of Appeal overturned the 

decision of the High Court are as follows: 

“(1) It is clear from the Submission Agreement that there are four parties 

to the Submission Agreement. The Act will apply to parties to written 

arbitration agreements or submission agreements; 

(2) Sofidra is a party to the Submission Agreement and will be liable to 

indemnify under the Parent Company Guarantee; 

(3) VT and CMP having signed the Submission Agreement should not 

have canvassed the point that Sofidra who is a party to the 

Submission Agreement is only a nominal party; 

(4) The phrase “nominal party” is not in existence under the Act; 

(5) The Act recognizes at least three types of arbitral awards, namely: (i) 

foreign arbitral awards arising from international arbitration 

outside Malaysia; (ii) international arbitration awards arising from 

Malaysia; and (Hi) domestic awards from Malaysia; 

(6) When it relates to international arbitration, where one of the parties 

is a foreign party and the seat under the arbitration agreement or 

submission agreement is in Malaysia, it is now popularly known as 

domestic international arbitration; 

(7) Section 42 of the Act does not apply to domestic international 

arbitration; and 

(8) The criteria under the Act to determine domestic or international 
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arbitration is not based on what governing law party chooses.” 

[25] In summary, the Court of Appeal ruled that the arbitration was an 

international arbitration and since the parties had not opted in to Part HI of the Act 

(including section 42), the parties were not entitled to file a reference on questions 

of law under section 42. Accordingly, the Court of Appeal dismissed Civil Appeal 

No. W-02(C)(A)-1402-08/ 2016. This was the decision of the Court of Appeal, 

which gave rise to the section 42 Appeal before us. 

[26] We now turn to consider the questions of law involved in this appeal. 

The questions of law on appeal to the Federal Court 

[27] On 18.9.2017, VT and CMP filed a motion to seek leave to appeal to the 

Federal Court against the decision of the Court of Appeal given on 18.8.2017 in 

allowing JDN Group’s preliminary objection. On 5.2.2018, this Court granted 

leave to appeal to VT and CMP on the following two questions of law: 

(1) Whether the Act or Malaysian law recognizes a domestic 

international arbitration given that the phrase “domestic 

international arbitration” is not found in the Act? (“Question 1”) 

(2) Whether section 42 of the Act automatically applies to an arbitration 

governed by the laws of Malaysia notwithstanding that one or more 

parties to the arbitration may be foreign, as stated in Ajwa for Food 

Industries Co (MIGOP) v. Pacific Inter-Link Sdn Bhd [2013] 2 CLJ 

395, CA (“AJWA)? 

(“Question 2”) 

[28] As we have seen earlier, it was pursuant to the order of this Court dated 

5.2.2018 that the section 42 Appeal was filed by VT and CMP. 
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[29] We will deal first with Question 2 since it is the pivotal question of law in 

this appeal. 

Question 2 

[30] In addressing this issue, it is important to note, as a starting point, that it 

was clearly provided under clause 49.1 of the Contract that the law governing the 

Contract shall be the laws of Malaysia and the parties hereby submit to the 

jurisdiction of the Malaysian Courts for the purpose of any action or proceedings 

arising out of the Contract: 

“49. GOVERNING LAW 

49.1. Law 

The law governing the Contract shall be the law of Malaysia, and the parties 

hereby submit to the jurisdiction of the Malaysian Courts for the purpose of 

any action or proceedings arising out of the Contract.” 

Further, the Submission Agreement also provides as follows: 

“This Submission Agreement shall be governed by and construed in 

accordance with the laws of Malaysia.” 

[31] Before us, on the basis of the abovementioned clauses, the main thrust of the 

argument of learned counsel for VT and CMP was that section 42 of the Act applies 

to arbitrations applying Malaysian law and subject to the exclusive jurisdiction of 

the Malaysian Courts notwithstanding that one of the parties may be a foreigner. 

To support his contention, learned counsel relied substantially on the judgment of 

the Court of Appeal in AJWA. Learned counsel argued that in AJWA, the Court of 

Appeal decided that section 42 is applicable simply because there was an 

agreement to apply the laws of Malaysia to the disputes therein. 
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[32] In AJWA, the Court of Appeal dealt with such an issue and held that in 

limited circumstances, even if parties have not opted in to Part III of the Act 

(which section 42 is found), some provisions of Part III may arguably apply. In 

AJWA, the respondent submitted that as the appellant had its place of business in 

Egypt, section 42 was not applicable. The respondent also submitted that there was 

no agreement in writing between the parties that Part III of the Act would apply. 

[33] The Court of Appeal in AJWA in this regard held as follows: 

‘[35] The respondent’s position is that the appellant has no basis to invoke 

s. 42 of the Act which falls under Part III of the Arbitration Act 2005. The 

respondent argued that the PORAM arbitration between the appellant and 

the respondent falls under the category of an international arbitration by 

virtue of the definition under s. 2 of the Act which defines “International 

arbitration” to mean “an arbitration where (a) one of the parties to an 

arbitration agreement at the time of the conclusion of that agreement, has 

its place of business in any state other than Malaysia” In the present case, 

it is not disputed that at the material times the appellant was having its 

place of business in Egypt, a state other than Malaysia. Therefore, the 

respondent submitted s. 42 which falls under PART III of the Act is not 

applicable by virtue of s. 3(3)(b) of the Act which provides that “in respect 

of an international, arbitration, where the seat of arbitration is in Malaysia 

– (b) Part III of this Act shall not apply unless the parties agree otherwise 

in writing” The respondent further submitted, that there has never been any 

agreement in writing between the parties that PART HI of the Act to apply. 

[36] The appellant on the other hand contended that the contention of the 

respondent is misconceived. The appellant further contended that it has 

from the beginning disputed the existence of the arbitration agreement 

between the parties; and therefore it cannot be right to say that it cannot 
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invoke s. 42 of the Act to refer the question of law - namely whether  or not 

there was an arbitration agreement between the parties to the court under 

the section.’ 

[34] Learned counsel specifically brought to our attention the following passage 

in the judgment of the Court of Appeal in AJWA to support his contention that the 

laws governing the arbitration agreement is of relevance to determine whether the 

parties are entitled to file a reference on question of law under section 42 to the 

Act: 

“[37] In this respect we are in full agreement with the finding of the learned 

High Court Judge that the provision of s. 42 of the Act is applicable . At p. 10 

of the grounds of judgment, the learned judge ruled: 

However, I think the Plaintiff made a valid argument that it could not be the 

intention of legislature to shut out a party to arbitration from invoking 

section 42 to raise a basic question of law such as that on the jurisdiction to 

arbitrate by the Tribunal to the Court. Such question goes to the root of the 

arbitration proceedings. Further, the Plaintiff has correctly pointed out 

that in the arbitration agreement relied upon by the Defendant (and which 

is being disputed by the Plaintiff), there is an agreement that all legal 

matters will be governed and interpreted in accordance with the laws of 

Malaysia and subject to the exclusive jurisdiction of the Malaysian Courts 

in Kuala Lumpur. 

By virtue of this agreement in the purported arbitration agreement, I am of 

the view that the Defendant submission on the non-applicability of section 

42 is baseless.” 

[35] The Court of Appeal in the present case, however, took a diametrically 

opposite view: the criteria to decide whether international or domestic arbitration 
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is set out in section 2 as well as section 3 of the Act and not based on what 

governing law party chooses. In taking a different approach, the Court of Appeal 

said as follows: 

“[22] In the instant case, if we are to subscribe to the argument of 

appellants/claimants to the award to say that section 42 will apply to all 

domestic international arbitration award when the parties have chosen the 

Malaysian law, that per se will not subscribe to any clear provisions of the 

law and will fall foul of section 30. The criteria under the AA 2005 to 

determine domestic or international arbitration is not based on what 

governing law party chooses. Such a submission in our view is 

misconceived. The criteria to decide whether international which has to be 

read harmoniously.” 

[36] In resisting the present appeal, learned counsel for JDN and Sofidra 

strenuously argued that the agreement to adopt Malaysian law as the contractual 

governing law and to submit to the jurisdiction of the Malaysian Courts cannot be 

interpreted and equated to be an agreement to apply Part III of the Act (and section 

42), as was done in the Court of Appeal in AJWA. Learned counsel said that no 

legal authority was cited by the Court of Appeal in AJWA save that the Court of 

Appeal agreed with the decision of the High Court below that section 42 of the Act 

was applicable simply because there was an agreement to apply the laws of 

Malaysia to the disputes therein. 

[37] In deciding this question, it is important to highlight that although the 

decision of the Court of Appeal in AJWA was affirmed by the Federal Court, the 

Federal Court in Ajwa for Food Industries Co (MIGOP), Egypt v. Pacific 

Inter-Link Sdn Bhd [2013] 5 MLJ 625 did not decide on the issue of “international 

arbitration” vis-a-vis “domestic arbitration”. The Federal Court, in this respect, 

decided the case by laying down the law in relation to the requirements of an 
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arbitration agreement within the meaning of section 9 of the Act. There was no 

discussion of sections 2 and 42 of the Act. Hence, the decision of AJWA, in so far 

as it relates to the issue of “international arbitration’ and the applicability of 

section 42 of the Act remains that of the Court of Appeal. 

[38] In our opinion, the principal question of law for determination by this Court, 

in essence, involves the construction and application of a point of law as to what 

constitutes an “international arbitrations” within the meaning of section 2 of the 

Act. 

Threshold for an arbitration to be international arbitration 

[39] The key to the issue is the meaning attributed to the term “international 

arbitration”. The question must be approached on the basis of the definition in 

section 2 of the Act. The provision is of critical importance to the appeal. It clearly 

stipulates that “international arbitration” means (it does not say “includes”) an 

arbitration where: 

“(a) One of the parties to an arbitration agreement, at the time of the 

conclusion of that agreement, has its place of business in any State other 

than Malaysia; 

[40] The construction of the definition of the term “international arbitration” 

contained in paragraph (a) above is a matter of importance in this case. As is the 

case here, the task of the Court is to give full effects to the provisions, which 

Parliament has enacted. The Court must begin its task of interpretation by 

carefully considering the language used in the legislation (see Mesuma Sports Sdn 

Bhd v Majlis Sukan Negara Malaysia (Pendaftar Cap Dagangan 

Malaysia-Interested Party  [2015] 6 AMR 314). 

[41] The first thing to note is that the word “means” indicates an exhaustive 

meaning which, for the purpose of the Act, must invariably be attached to the term 
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“international arbitration”. In general, when definition of a word begins with the 

term “means” it is indicative of the fact that the meaning of the term has been 

restricted; that is to say, it would not mean anything else but what has been 

designated in the definition itself. In Tenaga Nasional Bhd v. Tekali Prospecting 

Sdn Bhd [2002] 2 MLJ 707 Gopal Sri Ram JCA (as he then was) explained the 

meaning of the word “means” in the following terms: when the word “means” is 

employed to define something, there is a rebuttable presumption of statutory 

interpretation that Parliament intends to restrict the meaning of the expression 

defined. Borrowing the words of Lord Esher M.R in the case of Gough v. Gough 

[1891] 2 Q.B 665, it is a hard and fast definition, and the result is that one cannot 

give any other meaning to the term “international arbitration” in the Act which is 

mentioned in the definition (see also Bharat Cooperative Bank (Mumbai) Ltd v. 

Co-operative Bank Employees Union [2007] 4 SCC 685, Public Prosecutor v. 

Datuk Tan Cheng Swee & Ors  [1979] 1 MLJ 166, Pentadbir Tanah Daerah Timur 

Laut, Pulau Pinang v. Yeoh Oon Theam [2016] MLJU 1126). 

[42] The basic point is that the primary duty of a court is to ascertain from the 

words that Parliament has approved as expressing its intention what the intention 

was, and to giving effect to it (see Megat Najmuddin bin Dato Seri (Dr) Megat 

Khas v. Bank Bumiputra (M) Bhd  [2002] 1 MLJ 385 and Chin Choy & Ors v. 

Collector of Stamp Duties  [1979] 1 MLJ 69). The cardinal rule of interpretation is 

that when the language used in a statute is clear, effect must be given to it and no 

outside consideration can be called in aid to find that intention (see Tenaga 

Nasional Bhd v. Ichi-Ban Plastic (M) Sdn Bhd & Other Appeals [2018] 3 CLJ 557 

and Metramac Corp Sdn Bhd v. Fawziah Holdings Sdn Bhd [2006] 3 CLJ 177). 

[43] The operative words of paragraph (a) of the definition of the term 

“international arbitration” are clear and unambiguous. The provision means what 

it says. There is no ambiguity found within the paragraph. The provision is drafted 

in a plain language; it is not difficult to comprehend and it poses no problem of 
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interpretation. The legislative intent underlying section 2 cannot be ignored. The 

essential point is that Parliament saw it fit that for the purposes of determining 

whether a particular agreement is an “international arbitration”, the only 

requirements of paragraph (a) are that: 

(i) a party; 

(ii) to an arbitration agreement; and 

(iii) to have its place of business in any State other than Malaysia. 

[44] In our opinion, the plain and interpretation of the words does bear out the 

proposition advanced by learned counsel for JDN and Sofidra that the threshold of 

international arbitration under section 2 of the Act was clearly satisfied. 

[45] It is significant to note that paragraph (a) of the definition of the term 

“international arbitration” requires reference to the specific arbitration agreement 

from which the dispute arises, as there must first exist an arbitration agreement 

between the parties, at least one of whom is foreign, before an “international 

arbitration” is commenced. The Submission Agreement dated 20.6.2012, at all 

material times, is the operative arbitration in the present case. In this regard, we 

see no merit in the contention of learned counsel for VT and CMP that there was an 

initial arbitration that was initiated by JDN against VT. According to his 

contention, this initial arbitration was a domestic arbitration and had created an 

accrued right to refer questions of law under section 42. 

[46] In our opinion, the Submission Agreement was the agreement, which 

submitted all disputes between CMP, VT, JDN and Sofidra for the determination 

of the arbitral tribunal in the present arbitration. By reason of the difficulties and 

technicalities of having three separate arbitration agreements and three separate 

rules and procedures for the arbitration process, all the parties entered into the 

Submission Agreement, a fresh arbitration agreement, to refer all the existing 
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disputes to the arbitral tribunal for determination by arbitration in accordance with 

the KLRCA Rules. Section 2 of the Act provides that “arbitration agreement” 

means an arbitration agreement defined in section 9, and section 9(1) provides that 

arbitration agreement means an agreement by the parties to submit to arbitration 

all or certain disputes which have arisen or which may arise between them in 

respect of a defined legal relationship, whether contractual or not. In our opinion 

the Submission Agreement was an arbitration agreement, which refers existing 

disputes between the parties to arbitration. The jurisdiction of the tribunal came 

from the Submission Agreement. This is clear on the terms of the Submission 

Agreement itself, which inter alia provides: 

“NOW THE PARTIES AGREE that: 

1. All the Parties’ existing disputes under the Agreements 

shall be referred to the Tribunal for determination by 

arbitration in accordance with the KLRCA Rules. 

2. This Submission Agreement confers jurisdiction on the 

Tribunal to determine all existing disputes between the 

parties arising out of or in relation to the Agreements, and 

whether arising by way of claims or counterclaim. 

3. For the avoidance of doubt, any conditions precedent to a 

reference to arbitration of disputes under the Agreements 

are waived by the Parties.” 

[47] Sofidra was a party to the Submission Agreement and has its place of 

business at 34-36 Pare d’ Activites Capellen, 8308 Capelien - Grand Duchy of 

Luxembourg, in Luxembourg. In the present case, it is an indisputable fact that 

Sofidra is not a Malaysian party. Sofidra, being an international party to the 

Submission Agreement, renders the arbitration in the present case an 
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‘international arbitration’ within the meaning of section 2. Hence, all the 

attributes of paragraph (a) of the definition of the term “international arbitration” 

are present. 

[48] Moreover, in our opinion, section 2 of the Act merely requires a “party” to 

have its place of business in any State other than Malaysia. It does not require the 

party to be a “substantive party” as contended by learned counsel for the VT and 

CMP. The extent of the party’s participation, in our opinion, is immaterial in 

determining whether arbitration is an “international arbitration” within the 

meaning of section 2. In any event, whilst Sofidra was a “nominal claimant” in the 

arbitration because it had no cause of action against CMP and VT, Sofidra was 

certainly a substantive party by reason of its exposure to pay damages under the 

final award. 

[49] It was further argued that Sofidra was only a “nominal party”, and that the 

Court of Appeal dismissed this point merely by taking the view that the phrase 

“nominal party” was not in existence under the Act.  This line of argument does not 

persuade us. In point of fact, it is clear from the judgment that the Court of Appeal 

did not dismiss this point on the sole reason that the phrase “nominal party” was 

not in existence under the Act. This is what the Court of Appeal said on this issue: 

“[16] We do not wish to dwell on the issue of “nominal party” in 

great detail as we take the view that the phrase “nominal party” 

is not in existence under AA 2005. AA 2005 will only apply to 

parties to written arbitration agreement or submission 

agreement. 

[17] In our view, the 2nd respondent is a party to the submission 

agreement and will also be liable to indemnify under the 

guarantee. The 1st and 2nd appellants having signed the 

submission agreement should not have canvassed the point that 
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the 2nd respondent who is a party to the submission agreement is 

only a nominal party. This is not a jurisprudence advocated or 

arising from the Model Law. Further, it is now a fact that the 1st  

and 2nd appellants have obtained an arbitral award against the 1st  

and 2nd respondents. The 1st and 2nd respondents will be obliged 

to honour the arbitral award. In consequence , we find no merit in 

the appellants’ argument that the 2nd respondent is only a 

“nominal party”. In addition, even by the methodology and 

jurisprudence relating to interpretation of contractual documents 

as well as an Act of Parliament, any reasonable tribunal 

appraised with the facts and law will not conclude that the 2nd 

respondent is a “nominal party” to the arbitration…” 

[50] As to the point raised by learned counsel for CMP and VT, in reliance of the 

Court of Appeal decision in AJWA, that section 42 Act applied to arbitrations 

applying Malaysian law and subject to jurisdiction of the Malaysian Court, we find 

difficulty in accepting this line of arguments. The approach taken by the Court of 

Appeal in AJWA is unprecedented. The difficulty created by the Court of Appeal 

is that there is nothing in section 2 that is capable to be read that section 42 is 

applicable merely because there is an agreement to apply the laws of Malaysia in 

the disputes therein. An important statutory interpretation that is applicable here is 

that court cannot read or add words into a statute (see Husli @ Husly bin Mok v. 

Superintendent of Lands and Surveys & Anor  [2014] 6 MLJ 766). As judges, we are 

not entitled to read words into a statute unless clear reason for it is to be found in 

the statute itself (see Low Huat Cheng & Anor v. Rozdenil bin Toni and another 

appeal [2016] 5 MLJ 141). The Court of Appeal in AJWA cited no legal authority 

to support the proposition that section 42 of the Act is applicable merely for the 

reason that there was an agreement to apply the laws of Malaysia to the disputes. 

There seem to be no authority for this proposition. In this regard, the Court of 

Appeal in AJWA fell into error in disregarding and not giving full effect to the 



 
[2018] 1 LNS 1613 Legal Network Series  

23 

provision of section 2. Without any express provisions to the contrary, the clear 

wording of the provision must be given effect. It is evident that the full effect of 

the provisions was not articulated before the Court of Appeal in AJWA. It would 

be a fundamental oversight to ignore the definition given to particular words by the 

statute itself. There is very little mention of section 2 of the Act in AJWA. The 

Court of Appeal failed to accord the importance it deserved. The Court of Appeal 

in AJWA cannot give any other meaning to the term “international arbitration” in 

the Act, which is mentioned in the definition provision. With all respect, no other 

meaning other than which is put in the definition can be assigned to the term 

“international arbitration”. 

[51] Accordingly, the reasoning of the Court of Appeal in AJWA that merely 

because of the agreement that all legal matters will be governed and interpreted in 

accordance with the laws of Malaysia, section 42 must apply is with respect, 

inaccurate. 

[52] Undeniably, in the present case all the parties agreed that the Submission 

Agreement shall be governed by and construed in accordance with the laws of 

Malaysia. This must of necessity mean that the Act applies. Nonetheless, it must 

also be understood that the applicability or otherwise of Part III thereof must be a 

matter of the particular provisions of the Act, which excludes the applicability of 

Part III (which section 42 is found), to international arbitrations as defined in the 

Act unless the parties to an arbitration agreement agree otherwise in writing. 

[53] To that end, sections 3(3) and 3(4) of the Act provide: 

“(3) In respect of an international arbitration, where the seat of 

arbitration is in Malaysia- 

(a) Parts I, II and IV of this Act shall apply; and 

(b) Part III of this Act shall not apply unless the parties 
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agree otherwise in writing, [Emphasis Added] 

(4) For the purposes of paragraphs (2)(b) and (3)(b), the 

parties to a domestic arbitration may agree to exclude the 

application of Part III of this Act and the parties to an 

international arbitration may agree to apply Part III of this Act, 

in whole or in part. [Emphasis Added] 

[54] Based on the clear and unambiguous language of sections 2 and 3 of the Act, 

it is plain for us to see that Part ill (including section 42) is expressly excluded for 

international arbitration (with no exceptions) unless the parties otherwise agree in 

writing. As stated in The Arbitration Act 2005, UNCITRAL Model Law as 

applied in Malaysia by Sundra Rajoo and WSW Davidson at para 3.1, “Once the 

parties have determined whether a particular arbitration is to be classified as 

‘international’ or ‘domestic’ they are then free to ‘opt in’ to or ‘opt out’ of, as the 

case may be, from Part III of the Act”  This is generally referred to as party 

autonomy. In other words, Part III of the Act does not apply to an “International 

arbitration” award unless specifically “opted in” in writing by the parties. In 

Exceljade Sdn Bhd v. Bauer (M) Sdn Bhd [2014] 1 AMR 253,  Nallini Pathmanathan 

J. (as she then was) correctly remarked, at paragraph 5 of Her Ladyship’s 

judgment, as follows: 

‘The Arbitration Act 2005 is modelled on UNCITRAL Model Law 

(“The Model Law”). However, s. 42 is one of the few sections that 

has no parallel in the Model Law. As such, no recourse may be 

made to the Model Law to ascertain or construe this section. 

Section 42 falls within Part III of the Act. Part III, including s. 42, 

applies automatically to domestic arbitrations unless parties 

“opt out”. International arbitrations do not fall within the scope 

of Part III, and thereby s. 42, unless the parties specifically 
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choose to “opt in”. [Emphasis Added] 

[55] The application of section 3 of the Act was considered in AV Asia Sdn Bhd 

v. Pengarah Kuala Lumpur Regional Centre for Arbitration & Anor [2013] 10 CLJ 

115, Mary Lim J (as she then was) observed: 

“[12] Actually, from as early as s. 3(4), the parties to arbitration 

are given a choice as to the application of Part III of the Act; and 

that choice extends even to whether that application is in whole or 

in part. Part III concerns “additional provisions relating to 

arbitration” and it relates to matters such as consolidation of 

proceedings and concurrent hearings; determination of 

preliminary point of law by court; reference of questions of law; 

appeal; costs and expenses of an arbitration; extensions of time 

for commencing arbitration proceedings and award .” 

[56] The parties in the present case had not agreed in writing to “opt- in” Part III 

of the Act. Section 42 is therefore not an avenue available to the parties. 

Therefore, courts have no jurisdiction to determine both the applications under 

section 42 of the Act filed by both sides. 

[57] We, therefore agree, with the Court of Appeal decision in the present case to 

this extent: Given the clear and unambiguous language of the Act, the criteria to 

decide whether international or domestic arbitration is set out in section 2 of the 

Act. The only pertinent aspect to be considered when determining the application 

(or otherwise) of Part III of the Act, which includes section 42, is whether a 

foreign party, that is to say, a party who has its place of business in any State other 

than Malaysia is a party to the arbitration agreement. The laws governing the 

arbitration agreement are of no relevance. In our opinion, the agreement to adopt 

Malaysian law as the contractual governing law and to submit to the jurisdiction of 

the Malaysian Courts cannot be interpreted and equated to be an agreement to 



 
[2018] 1 LNS 1613 Legal Network Series  

26 

apply Part III (and section 42) of the Act. 

[58] On Question 2, we, therefore, conclude that the present arbitration is clearly 

an international arbitration within the meaning of section 2 of the Act. The laws 

governing the arbitration agreement are of no relevance. As parties have not 

agreed to “opt-in” Part III of the Act, section 42 is therefore not an avenue 

available to the parties. Our answer to Question 2 is therefore in the negative. 

[59] Now, we come to Question 1. 

Question 1 

[60] This question concerns the term “domestic international arbitration”, which 

as submitted by learned counsel for VT and CMP is not found or defined in the Act. 

It was further argued that since the phrase “domestic international arbitration” is 

not found in the Act, the Court of Appeal, had erred in holding that the present 

arbitration was a domestic international arbitration. According to learned counsel, 

the Act only recognised either domestic or international arbitration; no such 

hybrid between domestic and international arbitration is provided under the Act. 

[61] The Court of Appeal in the present case commented that a domestic 

international arbitration award refers to an award arising out of an international 

arbitration where the seat is Malaysia. It is very important to understand the 

context in which the Court of Appeal made the remark. The relevant part of the 

judgment of the Court of Appeal is as follows: 

“[20] In our view, (a) AA 2005 is a new legislation and in 

consequence the application of the Act as well as case laws stands 

to be in an evolutionary process depending on the strength of the 

submission before the court at any given material time. This is so 

because much reliance in international arbitration is placed on 

cases outside our jurisdiction; (b) AA 2005 recognises at feast 3 
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types of arbitral awards, namely: (i) foreign arbitral awards 

arising from international arbitration outside Malaysia; (ii) 

international arbitration awards arising from Malaysia; (iii) 

domestic awards from Malaysia. The sections relevant to foreign 

arbitral award are only sections 38 and 39. There is another 

category of award i.e. domestic award of a foreign country. 

Whether such an award can be enforceable in Malaysia under 

sections 38 and 39 is questionable as AA 2005 has not subsumed 

all parts of the New York Convention and the Model Law is 

related to international arbitration, which will not include 

domestic arbitration. Malaysia has adopted the Model Law for 

international arbitration as well as its own domestic arbitration 

with no clear provision to accommodate a domestic foreign 

arbitral award. 

[21] When it relates to international arbitration, where one of 

the parties is a foreign party and the seat under the arbitration 

agreement or submission agreement is in Malaysia, it is now 

popularly known as domestic international arbitration following 

two cases from Singapore. [See (i) Astro Nusantara International 

BV and others v. PT Ayunda Prima Mitra and others [2012] 

SGHC 212; (ii) FT First Media TBK (formerly known as PT 

Broadband Multimedia TBK) v. Astro Nusantara International BV 

and others and another appeal [2014] 1 SLR 372; [2013] SGCA 

57 (Astro II)].” 

[62] In explaining the term “domestic international awards”, Belinda Ang Saw 

Ean J in Astro Nusantara International BV and others v. PT Ayunda Prima Mitra 

and others [2012] SGHC 212, said: 
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‘By the term “domestic international awards” I refer to 

international commercial arbitral awards made in the same 

territory as the forum in which recognition and enforcement is 

sought, eg, in the context of Singapore, these are arbitral awards 

rendered under the IAA and the Arbitration Rules of the 

Singapore International Arbitration Centre 2007 (“the SIAC 

Rules 2007”) with Singapore as the seat of arbitration.’ 

[63] We agree with the submission of counsel for JDN Group to the effect that 

when the Court of Appeal used the term “domestic international arbitration”, it 

was for convenience and for illustrative purposes only to describe a type of 

international arbitration where one of the parties is a foreign party and the seat 

under the arbitration agreement was in Malaysia. When read in the proper context, 

it seems to us that it was nothing more than to distinguish three types of arbitral 

awards which the Court of Appeal viewed the Act recognises; one of them being 

international arbitration award arising from Malaysia which it later called 

“domestic international arbitration”. The term “domestic international 

arbitration” is therefore merely a popular name used to distinguish the two types of 

“international arbitration”, i.e. (i) international arbitration, which has its seat in 

Malaysia and (ii) international arbitration, which is not seated in Malaysia and 

does not run foul of the Act. 

[64] In the present case, as correctly submitted by learned counsel for the JDN 

Group, the point of law in dispute between the parties was fundamentally that of 

whether the arbitration is an international arbitration or a domestic arbitration. In 

this regard, the Court of Appeal had accepted that the said final award arose from 

an international arbitration within the meaning of section 2 of the Act and on those 

grounds, allowed the preliminary objection raised by the JDN Group. In a way, the 

question posed is unrelated to the rival contentions of the parties in the courts 

below. 
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Conclusion 

[65] in consequence, in the circumstances of this case, we are of the opinion that 

there is no real necessity to answer Question 1; answering it would not affect the 

position of the parties or would have any bearing in the outcome of this appeal. We 

would prefer to leave the resolution of Question 1 to a case where the question 

must necessarily be determined. 

[66] As indicated earlier, our answer to Question 2 is in the negative. 

[67] In view of the conclusion that we have reached with regard to the two 

questions of law, the result therefore is that the section 42 Appeal fails and must be 

dismissed with costs. 

Dated: 31 OCTOBER 2018 
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Federal Court Judge 
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